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Tony  Sobczak  and  Andres  Paara 

Summary:  in  a  split  decision,  the  Court  denies  an  appeal 
from  a  Board  of  Inquiry  decision  which  found  that  female  em- 
ployees of  Riverside  Lodge  were  not  discriminated  against  be- 
cause of  their  sex  when  they  were  required  to  wear  a  harem- 
style  uniform  while  working  as  cocktail  waitresses. 

Female  employees  of  Riverside  Lodge  were  required  to  wear 
harem-style  outfits  which  included  pants  with  slits  up  the  sides 
and  brief  wrap-around  tops,  while  men  were  required  to  wear 
dress  slacks  and  white  shirts  or  T-shirts  with  the  lodge's  logo. 

The  Board  of  Inquiry  found  that  male  and  female  employees 
at  Riverside  Lodge  were  not  performing  the  same  work,  that 
both  males  and  females  were  required  to  wear  uniforms,  that 
the  women's  uniform  was  consistent  with  commonly  accepted 
social  norms  and  was  not  immodest  or  sexist. 

The  majority  of  the  Court  finds  that  there  is  no  reason  to  dis- 
agree with  the  Board's  findings  or  the  decision  based  on  them. 
However,  the  majority  rules  that  the  Board  erred  in  defining 
the  requirements  for  a  finding  of  sex  discrimination  with  re- 
spect to  uniforms.  The  Board  ruled  that  these  requirements 
were:  I)  that  males  and  females  be  performing  the  same  work, 
2)  that  the  employer  imposed  a  requirement  on  one  sex  that  is 


more  burdensome  or  exploitative,  3)  that  the  requirement  lacks 
justification  in  terms  of  commonly  accepted  social  norms,  and 
4)  that  the  requirement  is  not  proved  to  be  reasonably  related 
to  the  employer' s  needs. 

The  Court  finds  that  men  and  women  need  not  be  performing 
the  same  work,  and  that  a  uniform  requirement  made  of  one 
sex  needs  not  be  exploitative  to  be  discriminatory.  Also,  there 
could  be  discrimination  even  where  the  dress  requirement  for 
one  sex  is  in  accordance  with  commonly  accepted  social 
norms.  Finally,  the  Court  finds  that  an  employer  must  show 
that  a  limitation  or  specification  based  on  sex  is  a  bona  fide 
occupational  qualification. 

White  J.,  in  a  minority  opinion,  finds  that  the  female  employ- 
ees were  discriminated  against  because  of  their  sex  bv  being 
required  to  wear  exotic  uniforms  that  accentuated  their  female 
characteristics  while  the  male  eiHployees  were  not  so  required. 
In  his  opinion,  the  Ontario  Human  Rights  Code  precludes  the 
unequal  application  of  a  uniform  requirement  to  different 
groups  of  employees  based  on  their  gender  and  precludes  ac- 
centuation of  an  employee' s  sexualiry. 

The  appeal  is  denied. 
Van  Camp  J. 

35152  This  is  an  appeal  from  the  decision  of  the  Board  of 
Inquiry  under  the  Ontario  Hunnan  Rights  Code,  R.S.O.  1980, 
c.  340  which  dismissed  the  complaints  of  two  employees 
that  they  had  been  discnminated  against  in  their  employment 
because  of  their  sex.'  The  complainants  did  not  appear  on 
the  appeal.  The  complaint  arose  from  a  requirement  that  the 
cocktail  waitresses  in  one  part  of  the  restaurant  were  re- 
quired to  wear  a  certain  dress. 

•  '     <■  ■  { 

35153  Although  the  Notice  of  Appeal  raised  several 
grounds  the  appeal  was  argued  on  two  issues,  namely, 

1.  Was  there  any  uniform  requirement  for  males? 

2.  If  there  were  a  difference  in  the  requiremeni  under  what 
circumstances  is  the  difference  discriminatory'?' 

35154  The  Board  found  that  the  restaurant  had  a  uniform 
requirement  for  employees  although  it  was  not  identical  for 
men  and  women.  The  submission  is  that  the  Board  did  not 
fully  evaluate  all  the  evidence  and  did  not  define  this  as  one 
of  the  two  major  issues  before  it.  In  the  decision  it  is  stated 
that  seventeen  witnesses  were  heard,  the  transcript  of  evi- 
dence exceeded  fifteen  hundred  pages.  Major  findings  of 
credibility  were  made.  The  Board  specifically  made  the  find- 
ing that  I  have  referred  to  and  I  can  find  no  palpable  error 
therein. 

35155  Before  considering  the  second  issue  I  should  set 
out  certain  other  findings  of  fact  made  by  the  Board  after  a 
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detailed  review  of  the  evidence.  These  are  as  follows: 

(a)  (Vlales  and  females  were  not  performing  the  same  or 
similar  work.  The  females  were  waitresses,  the  males  were 
doormen  or  busboys  and,  on  occasion,  bartenders. 

(b)  The  uniform  requirement  was  imposed  equally  on  male 
and  female  employees;  the  uniforms  were  not  identical. 

(c)  The  uniform  in  question  was  consistent  with  "com- 
monly accepted  social  norms"  both  within  the  restaurant/ 
tavern  trade  and  in  the  wider  Ontario  community.  The  uni- 
form was  neither  unduly  revealing  nor  risque  Since  the  uni- 
form was  one  of  a  series  of  uniforms  adopted  from  time  to 
time  and  was  not  maintained  in  use  for  a  very  lengthy  period, 
the  wearing  of  this  particular  uniform  was  not  essential,  per- 
haps not  even  "related"  to  the  business  needs  of  Riverside 
Lodge. 

(d)  The  uniform  was  noi  so  "immodest  or  sexist"  as  to 
transform  the  waitresses  into  entertainers 

(e)  The  complainants  did  not  experience  harassment,  ver- 
bal or  physical,  from  patrons  of  the  restaurant  while  wearing 
the  uniform  by  reason  of  the  wearing  of  the  uniform. 

35156  On  the  facts  and  on  the  evidence  before  the  Board  I 
am  of  the  opinion  that  the  Board  did  not  err  m  its  decision 
that  the  employees  had  not  been  discnmmated  against  with 
respect  to  any  term  or  condition  of  their  employment  be- 
cause of  their  sex.  However  1  am  in  agreement  with  counsel 
for  the  Commission  that  the  Board  did  err  m  that  part  of  its 
decision  where  it  attempted  to  define  the  requirement  for  a 
finding  of  discrimination  on  the  ground  o*  sex.  Those  re- 
quirements or  circumstances  were  as  follows: 

(1)  that  males  and  females  perform  the  same  or  roughly 
similar  work  for  the  employer; 

(2)  that  the  employer  has  imposed  a  requirement  on  em- 
ployees of  one  sex  which  is  clearly  more  burdensome  or  ex- 
ploitative than  the  requirement  imposed  on  employees  of 
the  other  sex; 

(3)  that  the  requirement  in  question  lacks  justification  in 
"commonly  accepted  social  norms";  and 

(4)  that  the  requirement  is  not  proved  (by  the  employer)  to 
be  reasonably  related  to  the  employer's  needs. 

35157  These  are  all  circumstances  that  may  be  considered 
but  they  are  not  the  definitive  circumstar^ces  They  do  not 
constitute  a  proper  test  of  whether  there  has  oeen  discrimi- 
nation in  the  requirement  that  employees  wear  uniforms 
Counsel  for  the  Commission  agreed  that  not  all  employees 
need  wear  the  same  uniform  Counsel  also  agreed  that  the 
uniform  of  men  and  women  doing  the  same  work  need  not 
necessarily  be  a  unisex  uniform.  One  can  see  a  situation 
where  there  was  discrimination  on  the  ground  of  sex  if  only 
women  were  employed  in  that  position  but  m,en  were  able  to 
do  the  job  and  the  uniform  required  had  no  relationship  to 
the  job  except  the  sexual  connotation  In  Equal  Employment 
Opportunity  Commission  v.  Sage  Realty  Corp^  25  E  P.D 
para.  31,529  (1981)  the  United  States  District  Court,  South- 
ern-District of  New  York  found  that  the  imposition  of  a  dress 
code  on  building  attendants  requiring  them  to  wear  a 


costume  that  knowingly  subjected  a  female  employee  to 
sexual  harassment  and  rude  comments  due  to  its  sexually 
provocative  nature  constituted  discrimination  against  her  on 
the  basis  of  her  sex. 

35158  Also  I  can  see  that  there  could  be  discrimination 
even  where  the  dress  requirement  for  one  sex  was  in  accor- 
dance with  commonly  accepted  social  norms.  One  example 
is  the  situation  in  Carroll  v.  Talman  Federal  Savings  and 
Loan  Association  of  Chicago  604  F.  2d  1028  (1979).  There 
the  male  employees  were  required  to  wear  normal  business 
attire,  the  female  employees  to  wear  clearly  identifiable  uni- 
forms. There  the  requirement  of  uniform,  although  one  in  ac- 
cordance with  commonly  accepted  social  norms  was  held  to 
be  dischmination  because  of  sex. 

35159  The  fourth  prong  of  the  Board  s  test  was  that  the  re- 
quirement was  not  proved  by  the  employer  to  be  reasonably 
related  to  the  employer's  needs.  The  more  accurate  state- 
ment is  that  set  out  in  section  4(6)  of  the  Ontario  l-luman 
Rights  Code  as  follows: 

(6)  The  provisions  of  this  section  relating  to  any  discrimi- 
nation, limitation,  specification  or  preference  for  a 
position  or  employment  based  on  age.  sex  or  marital 
status  do  not  apply  where  age.  sex  or  marital  status  is 
a  bona  fide  occupational  qualification  and  require- 
ment for  the  position  or  employment. 

35160  I  can  find  no  reason  to  disagree  with  the  Board's 
findings  or  with  its  decision  based  thereon.  I  do  agree  with 
the  counsel  for  the  Commission  that  the  test  of  discrimina- 
tion in  employment  practices  is  not  that  set  out  in  the  deci- 
sion. Section  4  of  the  Code  addresses  itself  to  equal  oppor- 
tunity in  employment  irrespective  of  sex.  There  may  be  dis- 
tinctions in  employment,  in  terms  and  conditions  which  do 
not  impinge  on  employment  opportunities.  The  definition  of 
discrimination  in  section  4(4)  that  seems  most  appropriate  is 
the  one  given  in  14  C.E.D  3d,  Title  74.  Human  Rights,  para. 
9  namely,  "differential  treatment  as  a  result  of  which  the  vic- 
tim suffers  adverse  consequences  or  a  serious  affront  to  a 
dignity".  The  appeal  herein  should  be  dismissed  with  costs. 

White  J.  (dissenting) 

35161  This  is  an  appeal  by  the  Ontario  Human  Rights 
Commission  from  the  decision  of  a  Board  of  Inquiry,  which 
dismissed  the  complaints  of  Jacqueline  Allan  and  Angela 
Wilson  against  the  respondents  Tne  complaints  were 
brought  under  the  provisions  of  section  4(1)(b)  and  (g)  of  the 
Ontario  Human  Rights  Code,  R  S  O  1980,  c.  340.  They  al- 
leged that  the  complainants  had  been  discriminated  against 
in  employment"  because  of  sex,  by  the  respondents  Chrysa- 
lis Restaurant  Enterprises  Inc.  carrying  on  business  as 
Riverside  Lodge,  ancf  Richard  Kneider,  Tony  Sobczak  and 
Andres  Paara.  The  Board  of  Inquiry  consisted  of  Professor 
Ian  A.  Hunter,  who  was  appointed  by  the  Minister  to  hear 
and  decide  the  complaints.  He  heard  evidence  between 
September  28,  1983  and  May  9,  1984  His  decision  dismiss- 
ing the  complaints  is  dated  May  8,  1985 

35162  The  complainants  were  waitresses  in  a  disco  bar 
called  "Greenstreets, "  operated  by  the  corporate  defendant. 
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Jacqueline  Allan  commenced  work  in  January  1981  and 
Angela  Wilson  commenced  work  m  October  1980.  In  No- 
vember 1981,  management  required  waitresses  in  the  disco 
to  wear  a  certain  form  of  dress.  Jh\s  is  described  in  detail  at 
D/2979  of  Professor  Hunter's  reasons  and  the  manner  in 
which  it  was  worn  as  found  by  Professor  Hunter  is  detailed 
at  para.  24039  of  his  reasons. 

35163  The  dress  prescribed  for  waitresses  in  the  disco 
consisted  of  a  wrap  around  top.  leaving  some  space  be- 
tween It  and  the  top  of  pyjama-like  bottoms.  The  bottoms 
had  a  slit  at  the  side  of  each  leg,  extending  from  the  ankle  to 
the  upper  part  of  the  thigh.  If  worn  without  tights  or  danskins 
under  them,  the  slits  m  the  sides  of  the  pyjama-like  bottoms 
would  reveal  a  portion  of  the  waitress'  bare  leg.  The 
waitresses  were  requested  by  management  to  wear  tights 
under  the  pyjama-like  bottoms  and  were  also  permitted  to 
put  pins  in  the  bottoms  so  as  to  close  parts  of  the  slits.  Thus, 
the  slits  would  disclose  a  portion  of  the  tights  worn  by  the 
waitress  under  the  bottoms  The  colour  of  the  ensemble  was 
black  with  purple  flashes,  and  the  material  was  sheer.  The 
colloquial  term  that  would  be  given  to  such  a  form  of  dress 
would  be  a  "harem  "  or  "genie"  outfit.  A  reprint  of  a  photo- 
graph of  a  waitress  wearing  the  dress  required  of  waitresses 
at  the  disco,  in  the  manner  in  which  it  was  worn  as  found  by 
Professor  Hunter  is  found  at  p.  54  of  the  Appeal  Book 

35164  Although  Mrs.  Allan  gave  evidence  that  the  require- 
ment that  she  wear  the  harem  or  genie  outfit  while  serving 
male  customers  made  her  the  subject  of  sexually  explicit 
gestures  and  words  from  those  customers,  Professor 
Hunter  found  that  she  exaggerated  customer  reaction.  He 
discounted  her  evidence  in  that  regard  because  he  did  not 
find  her  to  be  a  credible  witness.  He  accepted  the  evidence 
of  other  witnesses  tending  to  negate  her  evidence  that  the 
dress  stimulated  male  harassment. 

35165  The  male  employees  at  the  disco,  that  is,  barten- 
ders and  busboys.  were  also  required  to  wear  a  specific 
dress.  This  dress  consisted  of  dark  trousers  and  a  white 
shirt,  a  T-shirt  or  polo  shirt  bearing  the  restaurant's  logo. 
Save  with  regard  to  tne  presence  of  a  logo  on  the  white  shirt, 
T-shirt  or  polo  shirt,  the  male  employees'  dress  was  in- 
distinguishable from  conventional,  contemporary,  if  perhaps 
informal  male  attire  It  was  not  exotic.  The  dress  of  the 
waitresses,  while  not  particularly  revealing  or  risque"  or 
"excessively  sexy'  as  found  by  Professor  Hunter  at  para. 
24040  of  his  reasons,  m  my  opinion  accentuated  their  fe- 
male characteristics.  It  was  exotic.  It  was  not  conventional, 
informal  and  contemporary  female  attire.  It  would  qualify  as 
a  "costume."  The  attire  of  the  male  employees  at  the  disco 
would  not  qualify  as  a  "costume." 

35166  Some  of  the  waitresses,  including  the  complain- 
ants, objected  to  the  requirement  that  they  wear  the  harem 
or  genie  dress  as  a  condition  of  employment.  Management 
insisted  otherwise 

35167  At  D/2987.  para  24092  of  his  reasons,  Professor 
Hunter  found  that  when  m  January  1982  the  complainant 
Jacqueline  Allan  was  laid  off  by  Richard  Kneider  on  behalf  of 
the  corporate  defendant,  the  primary  reason  was  her  failure 


to  attend  a  staff  meeting  to  discuss  impending  layoffs  and  "a 
subsidiary  reason  was  her  unhappiness  about  the  uniform". 
He  also  found,  at  para.  24093,  that  the  complainant  Angela 
Wilson  "quit  her  employment  on  January  9,  1982  because 
she  was  unwilling  to  work  in  the  uniform  prescribed. . . ." 
These  findings  support  the  necessary  conclusion  that  the 
services  of  the  complainants  were  terminated  because  they 
objected  to  wearing  the  specific  dress  required  of  waitresses 
in  the  disco  and  because  they  did  not  acquiesce  in  manage- 
ment's insistence  that  waitresses  in  the  disco  wear  such 
dress  as  a  condition  of  continued  employment. 

35168  The  Board  of  Inquiry  found  that  "the  uniform  re- 
quirement imposed  by  Riverside  Lodge  was  imposed 
equally  on  its  male  and  female  employees"  (para.  24089), 
that  in  order  for  the  uniform  (required  of  female  waitresses) 
to  be  discriminatory,  it  had  to  be  "clearly  more  burdensome 
or  exploitative  than  the  requirement  imposed  on  employees 
of  the  other  sex"  (para.  24087):  and  that  a  uniform  require- 
ment would  not  be  discriminatory  unless  it  was  imposed  "in 
order  to  highlight  the  differences  between  the  sexes  or  to  ac- 
centuate or  exploit  the  sexuality  of  one  sex"  (para.  24086). 
The  Board  further  found  that  a  uniform  which  is  discrimina- 
tory could  be  justified  if  it  is  "reasonably  related  to  the  em- 
ployer's needs"  (para.  24087)  and  the  uniform  was  consis- 
tent with  "'commonly  accepted  social  norms'  both  within  the 
restaurant  tavern  trade  and  in  the  wider  Ontario  community" 
(para.  24090).  The  Board  also  held  that  the  wearing  of  the 
particular  uniform  was  "not  essential,  perhaps  not  even  're- 
lated' to  the  business  needs  of  the  Riverside  Lodge"  (para. 
24090). 

35169  The  material  words  of  the  Ontario  Human  Rights 
Code.  R.S.O.  1980,  c.  340  are  as  follows; 

4.  (1)  No  person  shall. 

(b)    dismiss  or  refuse  to  employ  or  to  continue  to 
employ  any  person; 

(g)   discriminate  against  any  employee  witli  re- 
gard to  any  term  or  condition  of  employment, 

because  of  race,  creed,  colour,  age.  sex,  marital 
status,  nationality,  ancestry  or  place  of  origin  of 
such  person  or  employee. 

35170  At  para.  24085  of  his  reasons.  Professor  Hunter 
made  the  following  findings; 

. . .  Riverside  Lodge  did  not  refuse  to  continue  to  employ 
Jacqueline  Allan  or  Angela  Wilson  because  they  were  fe- 
male. Riverside  Lodge  hired  the  complainants  as  females 
and  continued  to  hire  females  after  the  complainants 
ceased  to  be  employed  there.  Riverside  Lodge  did  not  im- 
pose any  different  term  or  condition  of  employment  on  the 
complainants  than  were  imposed  on  all  staff  in  Green- 
streets.  The  restaurant  had  a  uniform  requirement  for  em- 
ployees who  worked  there.  The  complainants  were  given 
the  same  uniform  as  all  other  waitresses  with  the  same  in- 
structions (i.e..  to  wear  it  with  a  danskin  and  panty  hose) 
and  the  same  options  lor  adaptation  (i  e  .  pinning  or  tack- 
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ing  the  leg  slits  to  the  level  one  felt  comfortable  with). 
True,  the  uniform  requirement  was  not  identical  for  men 
and  women:  the  male  employees  in  Greenstreets  were  re- 
quired to  wear  dress  slacks  and  a  Riverside  T-shirt. 

35171  I  agree  with  Madam  Justice  Van  Cannp  in  that  part  of 
her  reasons  wtiere  she  finds  tfiat  tlie  Board  erred  when  it  at- 
tempted to  define  its  requirements  for  a  finding  of  discrimina- 
tion on  tfie  ground  of  sex.  However,  I  disagree  with  ttie  rea- 
sons of  iVladam  Justice  Van  Camp  where  she  finds  that  the 
Board  did  not  err  in  its  decision  that  the  complaining  employ- 
ees had  not  been  discriminated  against  with  respect  to  any 
term  or  condition  of  their  employment  because  of  their  sex. 

35172  It  IS  my  opinion  that,  rather  than  purporting  to  set 
out  comprehensive  and  elaborate  tests  to  apply  to  the  con- 
struction of  the  words  found  m  the  Code,  the  better  ap- 
proach IS  to  look  at  the  facts  proven  and  to  apply  the  words 
of  the  Code  to  those  facts.  At  para.  24029  of  his  reasons, 
Professor  Hunter  purports  to  state  the  issue  that  was  before 
him  in  these  words; 

What  IS  at  issue  is  whether  or  not  a  dress  designed  for 
cocktail  waitresses  in  one  room  of  a  restaurant,  a  dress 
worn  in  that  establishment  by  two  part-time  waitresses  for 
a  period  of  approximately  two  months,  is  or  is  not  "sexist" 
and  therefore  a  contravention  of  the  Ontario  Human 
Rights  Code 

35173  Respectfully,  what  is  at  issue  is  whether  on  the  facts 
the  defendants  dismissed  or  refused  to  continue  to  employ, 
or,  discriminated  against  the  complainants  with  regard  to 
any  term  or  condition  of  employment  because  of  sex.  That  is 
a  different  issue  than  that  propounded  by  the  Board. 

35174  It  IS  my  opinion  that  the  Board  of  Inquiry  erred  in  law 
and  fact.  It  is  clear  that  the  waitresses  in  the  disco  were  re- 
quired to  wear  a  dress  or  uniform  of  a  distinctive  type.  The 
male  employees  of  the  disco  were  found  by  the  Board  to 
have  been  required  to  wear  a  uniform.  It  is  straining  the  use 
of  the  word  "uniform"  to  apply  that  word  to  describe  the 
mandatory  attire  required  of  the  male  employees— the  dark 
trousers,  the  white  shirt,  T-shirt  or  polo  shirt  bearing  a  logo. 
Surely  that  usage  of  the  word  equates  uniform  to  normal 
street  attire.  The  uniform  of  the  male  employees  was  in- 
distinguishable in  large  part  from  that  of  the  young  men,  who 
oresumably  would  frequent  the  disco  as  patrons  The  nor- 
malcy o*  that  uniform  contrasts  vividly  with  the  exotic  char- 
acteristics of  the  harem  or  genie  outfit,  or  to  put  it  yet  an- 
other way.  the  py)ama-like  characteristics  of  the  uniform  or 
dress  required  of  the  waitresses.  In  my  opinion  it  gives  the 
word  uniform  a  meaningful  sense  to  apply  it  to  the  dress 
worn  by  the  waitresses,  but  the  word  uniform  becomes 
meaningless  when  it  is  applied  to  the  dress  worn  by  the 
bartenders  and  busboys. 

35175  Regardless  of  the  attributes  of  a  uniform,  if  the  uni- 
form IS  a  condition  of  employment  for  some  employees  and 
not  for  others,  and  if  the  distinction  between  the  two  groups 
of  employees  is  made  upon  the  basis  of  gender,  the  uniform 
IS-  discriminatory.  Carroll  v.  Jalman  Federal  Savings  and 
Loan  Association  of  Chicago,  supra:  Ballantyne  v.  Molly'N  - 


Me  Tavern  (1982),  4  C.H.R.R.  D/1191  (Ont,  Bd.  of  Inq.); 
Doherty  and  Meehan  v.  Lodger's  International  Ltd.  (1981),  3 
C.H.R.R.  D/628  (N.B.  Bd.  of  Inq  ). 

35176  In  the  Carroll  case,  the  female  employees  of  a 
savings  and  loan  company  were  required  to  wear  a  colour- 
coordinated  uniform  consisting  of  either  a  skirt  or  slacks  and 
a  jacket,  tunic  or  vest.  The  male  employees  were  only  re- 
quired to  wear  proper  business  attire.  The  uniform  required 
of  the  female  employees  was  neither  uncomfortable  nor 
sexually  provocative.  The  United  States  Court  of  Appeals, 
Seventh  Circuit,  at  p.  1033,  held  that  "when  some  employ- 
ees are  uniformed  and  others  are  not'  and  where  the  distinc- 
tion is  made  on  the  basis  of  gender,  "sex  discrimination  with 
respect  to . . .  terms,  conditions  or  privileges  of  employ- 
ment" has  occurred. 

35177  I  agree  with  the  following  statement  at  para.  10539 
in  the  Ballantyne  case: 

a  number  of  decisions,  both  American  and  Canadian, 
dealing  with  analogous  provisions  appear  to  support  the 
view  that  the  imposition  of  an  oppressive  dress  condition 
would  infringe  the  Code,  even  if  the  "job"  in  the  narrow 
sense  appears  to  be  performed  principally  or  perhaps  ex- 
clusively by  females. 

35178  I  also  agree  with  the  statement  found  in  Doherty 
and  Meehan  v.  Lodger's  International  Ltd.,  supra  at  para. 
5709: 

The  argument  that  the  differentiation  in  uniform  require- 
ments was  based  on  job  function  cannot  succeed  be- 
cause the  division  of  labour  was  also  primarily  based  on 
gender. 

35179  The  test  propounded  by  the  Board  of  Inquiry  at 
para.  24087  suggests  that  a  degree  of  discrimination  is  per- 
missible so  long  as  the  conditions  of  employment  for  em- 
ployees of  one  sex  are  not  "clearly  more  burdensome  or  ex- 
ploitative" than  those  for  employees  of  the  other  sex  The 
Ontario  Human  Rights  Code  prohibits  any  discrimination  in 
employment.  There  is  nothing  in  the  Code  that  justifies  the 
imposition  of  a  sexually  exploitative  uniform  based  on  the 
finding  that  the  uniform  does  not  exceed  "commonly  ac- 
cepted social  norms."  The  Board  also  erred  when  it  pur- 
ported to  vary  the  test  by  stating  that  the  wearing  of  a  uni- 
form might  be  justified  on  the  basis  that  it  be  "reasonably  re- 
lated to  the  employer's  needs,"  see  Equal  Employment  Op- 
portunity et  al.  V  Sagj  Realty  Corporation  Commission, 
supra,  at  p.  19,173  I  agree  with  the  following  statement  from 
Berry  v  The  Manor  Inn  (1980),  1  C  H.R.R.  D/152  at  paras. 
1358  and  1359  (N.S.  Bd.  of  Inq.): 

To  say  that  the  preference  of  an  employer's  customers  or 
clients  to  have  either  males  or  females  serving  them, 
which  preference  results  in  economic  differences  for  the 
employer,  is  a  bona  fide  occupational  qualification  based 
on  sex,  would  be  tantamount  to  creating  a  "community 
standard  '  test  to  determine  whether  discrimination  ex- 
ists 

35180  It  IS  my  opinion  that  the  Ontario  Human  Rights 
Code  does  preclude  the  unequal  application  of  a  uniform  re- 
quirement to  different  groups  of  employees  based  upon  their 
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gender  and  precludes  the  accentuation  of  an  employee's 
sexuality. 

35181  Accepting  all  findings  made  by  the  Board,  including 
those  based  on  credibility,  the  only  conclusions  as  to  the 
facts  are: 

(1)  waitresses  in  the  disco  were  required  to  wear  a  harem 
or  genie,  pyjama-type  dress  as  a  condition  of  their  employ- 
ment; 

(2)  that  dress  accentuated  the  female  characteristics  of  the 
waitresses; 

(3)  that  dress  was  exotic; 


(4)  the  mandatory  dress  required  of  the  male  employees 
was  normal  street  attire; 

(5)  that  dress  did  not  accentuate  the  male  characteristics 
of  the  male  employees;  and 

(6)  the  female  employees  were  required  to  wear  a  uniform 
as  a  condition  of  employment;  the  male  employees  were 
not. 

35182  I  would  allow  the  appeal,  reverse  the  decision  of  the 
Board  of  Inquiry,  remit  the  complaints  to  the  Board  with  the 
direction  that  it  find  the  respondents  to  have  contravened 
the  Ontario  Human  Rights  Code  as  alleged  in  the  complaints, 
and  to  grant  appropriate  remedies  under  section  19  of  the 

I  would  allow  the  appellants  their  costs. 
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Ontario  Board  of  Inquiry  Decision  under  the 
ONTARIO  HUfVlAN  RIGHTS  CODE 


Lina-Maria  Riggio 


Complainant 


Sheppard  Coiffures  Ltd.,  carrying  on  business  under  the 
name  of  Joseph's  Coiffures 
and 
Tony  Vitale 

Respondents 

Date  of  Complaint:     April  10,  1985 
Date  of  Decision:       October  9,  1987 
Place:  Toronto,  Ontario 

Before:  Frederick  H.  Zemans 

Comm.  Decision  No.:  310 

Appearances  by:       S.  Mason,  Counsel  for  the  Ontario 
Human  Rights  Commission  and  Lina- 
fvlaria  Riggio 

S.  f^anella.  Counsel  for  Sheppard 
Coiffures  Ltd.  and  Tony  Vitale 

Summary:  The  Board  of  Inquiry-  finds  that  Tony  Vitale  and 
Joseph's  Coiffures  discriminated  against  Lina-Maria  Riggio 
because  of  her  sex.  The  fact  that  Ms.  Riggio  u'as  pregnant  in- 
fluenced the  respondents'  decision  to  terminate  Ms.  Riggio' s 
employment  as  an  aesthetician  at  Joseph' s  Coiffures  in  Wil- 
lowdale. 


The  Board  of  Inquiry  rules  that  discrimination  because  of 
pregnancy  constitutes  discrimination  because  of  sex.  Conse- 
quently, the  provisions  of  the  Ontario  Human  Rights  Code 
apply  in  this  circumstance  even  though  the  discrimination  oc- 
curred before  the  amendment  to  the  Code  explicitly  defining 
sex  discrimination  as  including  discrimination  because  of 
pregnancy. 

Citing  the  Ontario  Divisional  Court  decision  in  Piazza  v.  Air- 
port Taxicab,  the  Board  rules  that  the  amount  to  be  awarded 
for  lost  wages  is  restricted  to  the  period  of  time  of  reasonable 
notice.  Therefore,  the  Board  axyards  .Ms.  Riggio  eight  weeks' 
wages  in  the  amount  of  $726.  The  Board  also  orders  the  re- 
spondents to  pay  Ms.  Riggio  $375  in  compensation  for  humil- 
iation and  loss  of  self-respect. 

Introduction 

35183  I  was  appointed  as  a  Board  of  Inquiry  by  the  Minis- 
ter of  Labour  pursuant  to  the  Human  Rights  Code,  1981. 
S  O.  1981,  c.  53,  as  amended  (hereinafter  the  Code),  to  in- 
vestigate the  complaint  made  by  Lma-Mana  Riggio  (the 
"complainant")  dated  April  10,  1985,  as  amended  January 
29,  1987,  alleging  discrimination  in  employment  on  the  basis 
of  sex  by  Sheppard  Coiffures  Ltd..  carrying  on  business  un- 
der the  firm  name  and  style  of  Joseph's  Coiffures,  and  Tony 
Vitale,  manager  (the  "respondents  ").  This  inquiry  was  con- 
vened on  Tuesday  May  12,  1987,  at  which  time  the  hearing 
of  evidence  was  set  for  June  1 7th  and  June  24th  m  Toronto 

The  Evidence 

35184  It  is  necessary  to  review  the  evidence  in  some  detail 
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